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Abstract

Parental child abduction has transformed into an increasingly complex issue of global child
custody, carrying severe psychological, physical, and emotional repercussions for both the left-behind
parents and the abducted minors. Unlike conventional kidnapping, parental abduction involves family
members violating custody rights or crossing international borders, creating distinct challenges for
domestic and transnational legal frameworks. This paper examines the historical evolution of parental
child abduction, its intersection with international human rights instruments—such as the United
Nations Convention on the Rights of the Child (UNCRC) and the Hague Convention on the Civil
Aspects of International Child Abduction—and the specific legal vulnerabilities present within
Pakistan's judicial system. Given that millions of Pakistanis reside abroad, the absence of a formal
framework aligning national laws with the Hague Convention creates substantial legal voids. This
study utilizes theoretical and inductive-deductive legal analysis to evaluate current jurisprudence,
emphasizing the necessity of adopting international standards, fostering bilateral judicial cooperation,
and prioritizing the best interests of the child.
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1. Introduction
1.1. Background and Context of Transnational Custody Disputes

The phenomenon of parental child abduction has evolved into an urgent, complex,
and deeply distressing dimension of modern family law. In an increasingly globalized
world characterized by frictionless international travel, cross-border marriages,
multinational workforce migration, and multicultural families, the dissolution of a
domestic partnership frequently transcends national boundaries. When cross-border
relationships fracture, the resulting fallout often metastasizes into high-stakes custody
battles. Unlike traditional common-law kidnapping—typically perpetrated by strangers for
ransom, extortion, or illicit motives—parental child abduction is committed by a mother,
father, or close relative who unlawfully removes, retains, or conceals a minor in flagrant
violation of established custody decrees or visitation schedules.

This form of unlawful removal represents a direct challenge to the rule of law. It
destabilizes private international law, strains diplomatic and consular relations, and inflicts
profound developmental, emotional, and psychological trauma upon the child caught in
the crossfire.

The structural mechanics of international parental child abduction generally follow
a predictable pattern. A marriage or domestic union between individuals of differing
nationalities or cultural backgrounds breaks down. Amidst heightened acrimony, distrust,
and fear of losing parental authority, one parent decides to take unilateral action.
Exploiting dual citizenship, foreign travel documents, or lax border controls, this parent
transports the child across international frontiers to their country of origin or a sympathetic
foreign jurisdiction.

Once inside the destination country, the abducting parent initiates local family
court proceedings to secure a contradictory, localized custody order, thereby effectively
bypassing the legitimate jurisdiction of the child's habitual residence. Left-behind parents
face a labyrinth of foreign procedural laws, prohibitive legal fees, language barriers, and
judicial skepticism, often leaving them functionally remediless within foreign tribunals.
1.2. The Global Scale and Socio-Legal Implications

The quantitative and qualitative dimensions of international parental child
abduction have expanded exponentially over the past several decades. Government
bureaus, international nongovernmental organizations, and human rights bodies register
thousands of new cross-border abduction cases annually, spanning every continent and
legal tradition. These disputes expose deep schisms between differing legal systems—
specifically the persistent ideological and procedural friction between civil law
jurisdictions, common law jurisdictions, and various religious or regional family laws,
such as traditional Islamic jurisprudence (Sharia-based systems).
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From a socio-legal perspective, parental abduction weaponizes the child as an
instrument of leverage, vengeance, or emotional control. This dynamic violates core tenets
of domestic family statutes and international human rights law, which uniformly dictate
that the welfare and best interests of the child must remain paramount.

The international community recognized early on those domestic judicial systems,
operating in isolation, are structurally incapable of resolving transnational custody
disputes. This realization catalyzed the formulation of multilateral treaties, most notably
the Hague Convention on the Civil Aspects of International Child Abduction (1980). The
central objective of the Hague framework is not to adjudicate the underlying merits of
permanent child custody, but rather to establish a swift, summary mechanism for the
prompt repatriation of wrongfully removed or retained children to their state of habitual
residence. By mandating immediate return, the Convention aims to deter parents from
engaging in forum shopping—the practice of scouring global jurisdictions to find a court
favorable to one's custody claims—and neutralizes the tactical advantage gained by the
abducting parent.

1.3. The Position of Pakistan in Transnational Jurisdictions

Within this global framework, the Islamic Republic of Pakistan occupies a critical
and unique legal position. With a vast, globally dispersed diaspora exceeding seven million
individuals residing across the United Kingdom, the United States, the European Union,
the Middle East, and beyond, transnational marriages and subsequent familial breakdowns
are common. Consequently, Pakistan frequently features as either a destination state where
children are brought by a returning parent or, conversely, the home state from which
minors are unlawfully removed abroad.

Historically, Pakistan’s engagement with international child abduction frameworks
has been complex. As a sovereign common law state influenced by Islamic jurisprudence
regarding guardianship (Hizanat), Pakistan's domestic custody adjudication is anchored in
the Guardians and Wards Act 1890. Under traditional domestic practice, Pakistani courts
prioritized the physical presence and immediate welfare of the minor within territorial
boundaries, occasionally demonstrating reluctance to enforce foreign custody decrees
automatically. This reluctance stems from the foundational principle that Pakistani courts
possess a parens patriae jurisdiction to safeguard minors physically present within the
realm, independent of foreign judicial pronouncements.

However, recognizing the severe hardships experienced by left-behind parents and
the necessity of aligning with global standards, Pakistan’s legal landscape has undergone
significant evolution. Notably, Pakistan acceded to the 1980 Hague Convention on the
Civil Aspects of International Child Abduction, a milestone that formally incorporated the
Convention into the domestic sphere via statutory amendments, such as its inclusion in the
Schedule of the West Pakistan Family Courts Act 1964 for designated capital and
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provincial territories. Furthermore, judicial mechanisms such as bilateral protocols (e.g.,
the historical UK-Pakistan Judicial Protocol on Children Matters) and specialized bench
books developed for Pakistani judiciary members highlight an ongoing transition toward
structured international judicial cooperation.

Despite these legislative and administrative strides, significant implementation
gaps persist. Pakistan does not operate the 1980 Hague Convention universally with every
requesting state, maintaining bilateral operational ties solely with nations that formally
accept its accession under Article 38. Consequently, many transnational custody disputes
default to domestic writ jurisdictions (Habeas Corpus petitions under Article 199 of the
Constitution of Pakistan or Section 491 of the Code of Criminal Procedure) or regular
guardianship suits. These domestic procedures can become protracted, exposing families
to systemic delays and complicating the prompt repatriation of minors.

1.4. Problem Statement and Research Scope

Despite the formal adoption of international instruments and institutional
guidelines, international parental child abduction remains a persistent legal challenge in
Pakistan. The tension between national sovereignty, domestic statutory discretion, Islamic
family law principles, and international human rights obligations creates acute legal
uncertainty for cross-border families. Left-behind parents frequently encounter procedural
hurdles, evidentiary complexities regarding "habitual residence,” and conflicting judicial
interpretations between Pakistani family courts and foreign tribunals.

This study investigates these structural deficiencies, examining how international
human rights instruments intersect with Pakistani jurisprudence. By analyzing historical
precedents, statutory frameworks, psychological impacts, and recent judicial tools—such
as specialized bench books—this research evaluates whether current mechanisms
adequately protect the rights of children and left-behind parents. Ultimately, this paper
argues for a harmonized, systematic approach that bridges domestic guardianship laws
with international convention standards, ensuring that the paramount consideration
remains the psychological well-being and legal protection of the child.

1.5. Problem Statement and Research Scope

Despite the formal adoption of international instruments and institutional
guidelines, international parental child abduction remains a persistent legal challenge in
Pakistan. The tension between national sovereignty, domestic statutory discretion, Islamic
family law principles, and international human rights obligations creates acute legal
uncertainty for cross-border families. Left-behind parents frequently encounter procedural
hurdles, evidentiary complexities regarding "habitual residence,” and conflicting judicial
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human rights instruments intersect with Pakistani jurisprudence. By analyzing historical
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precedents, statutory frameworks, psychological impacts, and recent judicial tools—such
as specialized bench books—this research evaluates whether current mechanisms
adequately protect the rights of children and left-behind parents. Ultimately, this paper
argues for a harmonized, systematic approach that bridges domestic guardianship laws
with international convention standards, ensuring that the paramount consideration
remains the psychological well-being and legal protection of the child.

1.6. The Shift in Family Dynamics and Legal Standards

During the early twentieth century, the "tender years doctrine” emerged,
recognizing the vital role of mothers as primary caretakers during a child's early
development. By the 1970s, the women's rights movement, coupled with shifts toward
"no-fault divorce" and gender-neutral property laws, transformed family structures. Courts
increasingly adopted the guiding principle of "the best interests of the child,” dismantling
rigid gender-based presumptions in custody adjudications.

However, rising divorce rates and geographic mobility among separated parents
generated widespread disputes over child custody. While most parents utilize family courts
to resolve these conflicts, a significant minority resort to unilateral action, illegally seizing
or concealing children across state and international borders.

2. Legal Framework and Challenges in Pakistan

Pakistan's legal and administrative structure faces significant hurdles in managing
transnational procedural law and jurisdictional conflicts in international child abduction
cases. Because Pakistan's operational enforcement of the 1980 Hague Abduction
Convention depends strictly on reciprocal state acceptance under Article 38, foreign court
orders regarding child custody are frequently treated as persuasive rather than
automatically binding by national courts, which adjudicate minor disputes under domestic
statutes.

2.1. Available Legal Remedies in Pakistan

When a child is abducted or wrongfully retained, left-behind parents have limited
domestic legal options:

e Guardian and Wards Act 1890: Filing an application under Section 25 for the
custody or production of the minor.

« Constitutional and Criminal Writs: Filing a Habeas Corpus petition in the High
Court under Article 199 of the Constitution of Pakistan, or utilizing Section 491 of
the Code of Criminal Procedure (CrPC) for the recovery of an abducted child.
These domestic remedies often involve protracted litigation that fails to provide

the rapid, cross-border relief necessary to mitigate the psychological trauma inflicted upon
the child. Aligning domestic statutes with international frameworks, such as incorporating
formal references within the Guardians and Wards Act or fully operationalizing Hague
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Convention protocols, would offer Pakistani nationals and foreign spouses a predictable,
equitable mechanism for resolving custody disputes.
2.2. International Human Rights and Child Protection Instruments

International human rights law provides vital foundational standards to protect
children from unlawful removal and secure their right to maintain contact with both
parents.

Key International Instruments

e Universal Declaration of Human Rights (1948): Establishes that motherhood
and childhood are entitled to special care and assistance (Article 25).

e United Nations Convention on the Rights of the Child (UNCRC, 1989): Serves
as the premier global instrument protecting children’s rights. Article 9 mandates
that children shall not be separated from their parents against their will, except
when competent authorities determine such separation is necessary for the child's
best interests. Article 11 obligates state parties to combat the illicit transfer and
non-return of children through bilateral or multilateral agreements.

e The Hague Abduction Convention (1980): Operates on the foundational premise
that the custody court of the child’s habitual residence is best positioned to evaluate
the child's welfare. It mandates the prompt return of wrongfully removed minors
while balancing exceptions where return would expose the child to grave physical
or psychological harm (Article 13b).

3. Psychological Impact of Parental Abduction
Research demonstrates that parental child abduction produces profound
psychological and emotional consequences for all parties involved.
e Impact on Left-Behind Parents: Left-behind parents frequently experience
clinical depression, severe anxiety, chronic fear, and profound feelings of isolation,
often requiring long-term psychological intervention and substantial financial
expenditure to track and recover their children.
e Impact on Abducted Children: Children subjected to abduction often exhibit
acute emotional distress, sleep disturbances, separation anxiety, regression (such
as bed-wetting or thumb-sucking), loss of trust in personal relationships, and deep-
seated confusion resulting from concealment and abrupt lifestyle changes. While
some children successfully readjust following reunification, long-term trauma can
severely impair their social and psychological development.
4. Conclusion and Recommendations
4.1. Conclusion

Parental child abduction represents a complex intersection of family law, children's
rights, constitutional protection, international private law, and human rights. Unlike
conventional forms of child abduction, parental abduction frequently occurs within an

https://www.ipjll.com/ (Saleem, 2025) 987



https://www.ipjll.com/

INTERNATIONAL PREMIER JOURNAL OF LANGUAGES & LITERATURE
(IPJLL)
VOLUME 3, ISSUE 2, 2025 p-1SSN: 3007-2336 e-ISSN: 3007-2344

existing family relationship and may involve a parent who claims a legitimate emotional,
cultural, religious, or protective justification for removing or retaining the child.
Nevertheless, the unilateral removal or wrongful retention of a child can seriously interfere
with the child's stability, family relationships, and right to maintain meaningful contact
with both parents. It can also undermine judicial authority when a parent attempts to alter
the child's legal or factual circumstances by moving the child to another jurisdiction. The
seriousness of the issue therefore requires legal systems to balance parental rights with the
independent rights and welfare of the child.

Historically, custody disputes were often approached primarily through the
concept of parental authority. Modern family law, however, has increasingly moved
toward a child-centered approach. The child is no longer treated merely as an object of
parental ownership or as a subject of competing claims between parents. Contemporary
children's-rights principles recognize children as individual rights-holders whose welfare,
security, development, identity, and family relationships deserve independent
consideration. This transformation has important implications for parental child abduction
because legal remedies must address not only the rights of the left-behind parent but also
the immediate and long-term consequences experienced by the child.

At the international level, the problem of parental child abduction has been
addressed most significantly through mechanisms designed to facilitate cooperation
between states. The Hague Convention on the Civil Aspects of International Child
Abduction, adopted in 1980, provides a framework for securing the prompt return of
children wrongfully removed to or retained in another participating jurisdiction. Its
underlying purpose is to discourage parents from unilaterally changing a child's place of
residence in order to obtain a legal or practical advantage in custody proceedings. The
Convention does not establish a universal system determining which parent should
ultimately receive custody. Instead, it principally seeks to restore the jurisdictional position
that existed before the wrongful removal or retention and to facilitate cooperation between
relevant authorities.

The effectiveness of international mechanisms, however, depends substantially on
domestic implementation and inter-state cooperation. Differences between national
family-law systems, procedural requirements, judicial approaches, administrative
structures, and enforcement mechanisms can create significant obstacles. A legal
framework may provide rights on paper while practical difficulties prevent those rights
from being effectively exercised. Delays in proceedings can be particularly damaging
because a child's circumstances may change considerably during prolonged litigation. The
longer a child remains in a new environment, the more difficult the practical and emotional
process of restoring the previous arrangement may become.
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The Pakistani context illustrates several of these complexities. Pakistan's approach
to parental child abduction must be understood within its broader framework of
constitutional law, family law, guardianship legislation, judicial practice, and international
commitments. Where international mechanisms do not provide a directly applicable or
readily enforceable remedy, affected families may have to rely on domestic legal avenues.
Proceedings concerning guardianship and custody, applications before family courts, and
constitutional remedies may consequently become important mechanisms through which
parents seek the recovery or protection of children.

Domestic guardianship law provides an important legal foundation for determining
questions relating to custody and the welfare of minors. The welfare principle is
particularly significant because custody cannot be considered solely as a matter of parental
entitlement. Courts are required to consider the circumstances of the child and determine
arrangements consistent with the child's welfare. At the same time, constitutional
jurisdiction can become relevant where a parent alleges unlawful detention, infringement
of fundamental rights, or failure of an authority to perform its legal duties. The interaction
between ordinary family-court proceedings and constitutional remedies demonstrates the
multidimensional nature of parental child abduction litigation in Pakistan.

The international dimension becomes more complicated when a child is removed
from Pakistan to another country or brought into Pakistan from another jurisdiction. Cross-
border cases may require recognition of foreign judicial decisions, communication
between courts and administrative authorities, identification of the child's habitual
residence, determination of applicable law, and practical arrangements for the child's
return. Without effective channels of judicial and administrative cooperation, even a
favorable judicial order may be difficult to implement. Consequently, the development of
effective mechanisms for communication between domestic courts and foreign authorities
is essential for addressing international parental child abduction.

An effective legal response must also recognize that not every international
relocation involving a child should automatically be treated in the same manner. Some
cases involve deliberate attempts to evade custody orders, while others arise from genuine
disputes concerning a child's safety, domestic violence, abuse, economic circumstances,
or the quality of the child's living environment. These circumstances require careful
judicial examination. A rigid approach that prioritizes immediate return without examining
legally recognized exceptions and protection concerns could potentially expose children
or vulnerable parents to further harm. Conversely, an overly broad reliance on allegations
or exceptions could undermine the objective of preventing wrongful removal. The central
challenge is therefore to establish procedures capable of distinguishing legitimate
protection concerns from attempts to frustrate custody proceedings.

https://www.ipjll.com/ (Saleem, 2025) 989



https://www.ipjll.com/

INTERNATIONAL PREMIER JOURNAL OF LANGUAGES & LITERATURE
(IPJLL)
VOLUME 3, ISSUE 2, 2025 p-1SSN: 3007-2336 e-ISSN: 3007-2344

The child's best interests should remain central to this balancing exercise. The best-
interests principle does not necessarily mean that the preference of one parent should
automatically prevail. Rather, it requires decision-makers to examine the child's individual
circumstances, including safety, emotional and psychological well-being, continuity of
care, family relationships, educational needs, and other relevant factors recognized by
applicable law. The child's age and maturity may also be relevant where the law permits
the child's views to be considered. A child-centered approach therefore requires courts to
move beyond purely adversarial disputes between parents and assess the consequences of
competing legal outcomes for the child.

Legal modernization is consequently necessary at both domestic and international
levels. In Pakistan, greater clarity concerning procedures for cross-border custody disputes
could reduce uncertainty for parents and courts. Specialized judicial training in
international family law and child-abduction matters could improve consistency in
decision-making. Clear procedural mechanisms for urgent cases may also reduce
unnecessary delays. Similarly, improved coordination between family courts, law-
enforcement agencies, immigration authorities, and other relevant institutions could
strengthen the practical enforcement of custody-related orders.

Cross-border judicial cooperation should receive particular attention. Courts and
government authorities need reliable channels for exchanging information, verifying
judicial decisions, identifying children at risk, and coordinating lawful return arrangements
where appropriate. International cooperation should not be understood merely as an
administrative convenience; in cross-border family disputes, it can be essential to ensuring
that judicial decisions have practical effect. Bilateral arrangements, institutional
cooperation, designated authorities, and appropriate international legal mechanisms can
all contribute to more effective responses.

Public awareness is another important component. Parents involved in custody
disputes may not fully understand the legal consequences of taking a child across an
international border without consent or authorization. Accessible information concerning
custody orders, travel restrictions, passports, relocation requirements, and available legal
remedies could help prevent disputes from escalating into abduction cases. Early legal
intervention may be particularly valuable where parents are considering relocation
following separation or divorce.

Ultimately, parental child abduction demonstrates the limitations of legal systems
that treat family disputes exclusively as contests between adults. The consequences of
wrongful removal are experienced most directly by children, who may suddenly lose
contact with one parent, become separated from familiar surroundings, experience
uncertainty regarding their residence, or become involved in prolonged litigation. The
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legal response must therefore seek not merely to determine which parent has the stronger
claim but to protect the child's rights and welfare throughout the entire process.

In conclusion, parental child abduction constitutes a significant challenge to both
domestic and international legal systems because it combines questions of parental
responsibility, territorial jurisdiction, children's rights, and international cooperation. In
Pakistan, the effectiveness of available remedies depends on the interaction between
domestic guardianship and family-law provisions, constitutional jurisdiction, judicial
interpretation, and international cooperation. Where international mechanisms are
unavailable, limited, or difficult to implement, affected families may face considerable
procedural and practical barriers. Strengthening domestic legislation, improving judicial
and administrative coordination, developing specialized procedures for cross-border cases,
and enhancing international cooperation can contribute to more effective protection of
children and families.

Most importantly, the child's best interests should remain the central principle
guiding custody and abduction proceedings. The objective should not simply be the
enforcement of competing parental claims, but the creation of a legal framework capable
of protecting children from unnecessary disruption while ensuring that genuine allegations
of abuse, violence, or other serious risks receive appropriate judicial consideration. A
modern and effective approach to parental child abduction therefore requires a
combination of clear domestic law, efficient judicial procedures, international cooperation,
child-sensitive adjudication, and respect for fundamental rights. Such an approach can help
ensure that children affected by cross-border family disputes receive meaningful legal
protection and that custody decisions are made according to law, evidence, and the welfare
of the child rather than unilateral parental action.

4.2. Recommendations

1. Adoption and Universal Reciprocity of International Standards: All nations,
including Pakistan, should continue expanding reciprocal declarations under the
Hague Convention on the Civil Aspects of International Child Abduction (1980)
to ensure predictable cross-border legal protections.

2. Modernization of Domestic Family Law: Domestic legislation, including the
Guardians and Wards Act, should be modernized to explicitly streamline
transnational child abduction proceedings and harmonize them with the specialized
judicial bench books.

3. Establishment of Specialized Legal Aid: Governments should establish
dedicated legal aid programs and clearinghouses to assist left-behind parents in
navigating complex cross-border litigation.
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4. Bilateral Judicial Protocols: Expand bilateral judicial conferences and protocols
(building upon historic frameworks such as the UK-Pakistan judicial dialogues) to
facilitate direct communication and mutual recognition of interim custody orders.

5. Promotion of Family Mediation: Courts and legal practitioners should prioritize
structured international family mediation to resolve custody disputes
collaboratively without exacerbating child trauma.
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